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one or more coal mines for fewer than
125 days in a calendar year, he or she
shall be credited with a fractional year
based on the ratio of the actual number
of days worked to 125. No periods of
coal mine employment occurring out-
side the United States shall be credited
toward the use of any presumption con-
tained in this part.

§ 718.302 Relationship of
pneumoconiosis to coal mine em-
ployment.

If a miner who is suffering or suffered
from pneumoconiosis was employed for
ten years or more in one or more coal
mines, there shall be a rebuttable pre-
sumption that the pneumoconiosis
arose out of such employment. (See
§ 718.203.)

§ 718.303 Death from a respirable dis-
ease.

(a) If a deceased miner was employed
for ten or more years in one or more
coal mines and died from a respirable
disease, there shall be a rebuttable pre-
sumption that his or her death was due
to pneumoconiosis.

(1) Under this presumption, death
shall be found due to a respirable dis-
ease in any case in which the evidence
establishes that death was due to mul-
tiple causes, including a respirable dis-
ease, and it is not medically feasible to
distinguish which disease caused death
or the extent to which the respirable
disease contributed to the cause of
death.

(b) The presumption of paragraph (a)
of this section may be rebutted by a
showing that the deceased miner did
not have pneumoconiosis, that his or
her death was not due to
pneumoconiosis or that
pneumoconiosis did not contribute to
his or her death.

(c) This section is not applicable to
any claim filed on or after January 1,
1982.

[45 FR 13678, Feb. 29, 1980, as amended at 48
FR 24288, May 31, 1983]

§ 718.304 Irrebuttable presumption of
total disability or death due to
pneumoconiosis.

There is an irrebuttable presumption
that a miner is totally disabled due to
pneumoconiosis, that a miner’s death

was due to pneumoconiosis or that a
miner was totally disabled due to
pneumoconiosis at the time of death, if
such miner is suffering or suffered from
a chronic dust disease of the lung
which:

(a) When diagnosed by chest X-ray
(see § 718.202 concerning the standards
for X-rays and the effect of interpreta-
tions of X-rays by physicians) yields
one or more large opacities (greater
than 1 centimeter in diameter) and
would be classified in Category A, B, or
C in:

(1) The ILO–U/C International Classi-
fication of Radiographs of the
Pneumoconioses, 1971, or subsequent
revisions thereto; or

(2) The International Classification
of the Radiographs of the
Pneumoconioses of the International
Labour Office, Extended Classification
(1968) (which may be referred to as the
‘‘ILO Classification (1968)’’); or

(3) The Classification of the
Pneumoconioses of the Union Inter-
nationale Contra Cancer/Cincinnati
(1968) (which may be referred to as the
‘‘UICC/Cincinnati (1968) Classifica-
tion’’); or

(b) When diagnosed by biopsy or au-
topsy, yields massive lesions in the
lung; or

(c) When diagnosed by means other
than those specified in paragraphs (a)
and (b) of this section, would be a con-
dition which could reasonably be ex-
pected to yield the results described in
paragraph (a) or (b) of this section had
diagnosis been made as therein de-
scribed: Provided, however, That any di-
agnosis made under this paragraph
shall accord with acceptable medical
procedures.

§ 718.305 Presumption of
pneumoconiosis.

(a) If a miner was employed for fif-
teen years or more in one or more un-
derground coal mines, and if there is a
chest X-ray submitted in connection
with such miner’s or his or her survi-
vor’s claim and it is interpreted as neg-
ative with respect to the requirements
of § 718.304, and if other evidence dem-
onstrates the existence of a totally dis-
abling respiratory or pulmonary im-
pairment, then there shall be a rebut-
table presumption that such miner is
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totally disabled due to
pneumoconiosis, that such miner’s
death was due to pneumoconiosis, or
that at the time of death such miner
was totally disabled by
pneumoconiosis. In the case of a living
miner’s claim, a spouse’s affidavit or
testimony may not be used by itself to
establish the applicability of the pre-
sumption. The Secretary shall not
apply all or a portion of the require-
ment of this paragraph that the miner
work in an underground mine where it
is determined that conditions of the
miner’s employment in a coal mine
were substantially similar to condi-
tions in an underground mine. The pre-
sumption may be rebutted only by es-
tablishing that the miner does not, or
did not have pneumoconiosis, or that
his or her respiratory or pulmonary
impairment did not arise out of, or in
connection with, employment in a coal
mine.

(b) In the case of a deceased miner,
where there is no medical or other rel-
evant evidence, affidavits of persons
having knowledge of the miner’s condi-
tion shall be considered to be sufficient
to establish the existence of a totally
disabling respiratory or pulmonary im-
pairment for purposes of this section.

(c) The determination of the exist-
ence of a totally disabling respiratory
or pulmonary impairment, for purposes
of applying the presumption described
in this section, shall be made in ac-
cordance with § 718.204.

(d) Where the cause of death or total
disability did not arise in whole or in
part out of dust exposure in the min-
er’s coal mine employment or the evi-
dence establishes that the miner does
not or did not have pneumoconiosis,
the presumption will be considered re-
butted. However, in no case shall the
presumption be considered rebutted on
the basis of evidence demonstrating
the existence of a totally disabling ob-
structive respiratory or pulmonary dis-
ease of unknown origin.

(e) This section is not applicable to
any claim filed on or after January 1,
1982.

[45 FR 13678, Feb. 29, 1980, as amended at 48
FR 24288, May 31, 1983]

§ 718.306 Presumption of entitlement
applicable to certain death claims.

(a) In the case of a miner who died on
or before March 1, 1978, who was em-
ployed for 25 or more years in one or
more coal mines prior to June 30, 1971,
the eligible survivors of such miner
who claims have been filed prior to
June 30, 1982, shall be entitled to the
payment of benefits, unless it is estab-
lished that at the time of death such
miner was not partially or totally dis-
abled due to pneumoconiosis. Eligible
survivors shall, upon request, furnish
such evidence as is available with re-
spect to the health of the miner at the
time of death, and the nature and dura-
tion of the miner’s coal mine employ-
ment.

(b) For the purpose of this section, a
miner will be considered to have been
‘‘partially disabled’’ if he or she had re-
duced ability to engage in work as de-
fined in § 718.204(b).

(c) In order to rebut this presumption
the evidence must demonstrate that
the miner’s ability to perform work as
defined in § 718.204(b) was not reduced
at the time of his or her death or that
the miner did not have
pneumoconiosis.

(d) None of the following items, by it-
self, shall be sufficient to rebut the
presumption:

(1) Evidence that a deceased miner
was employed in a coal mine at the
time of death;

(2) Evidence pertaining to a deceased
miner’s level of earnings prior to
death;

(3) A chest X-ray interpreted as nega-
tive for the existence of
pneumoconiosis;

(4) A death certificate which makes
no mention of pneumoconiosis.

[45 FR 13678, Feb. 29, 1980, as amended at 48
FR 24289, May 31, 1983]

§ 718.307 Applicability of 33 U.S.C.
920(a).

(a) Section 20(a) of the Longshore-
men’s and Harbor Workers’ Compensa-
tion Act, 33 U.S.C. 920(a), provides that
in any claim for benefits under the
Longshoremen’s Act it shall be pre-
sumed, in the absence of substantial
evidence to the contrary, that the
claim comes within the provisions of

VerDate 16-MAY-97 14:18 May 17, 1997 Jkt 174058 PO 00000 Frm 00705 Fmt 8010 Sfmt 8010 E:\CFR\174058.126 174058


		Superintendent of Documents
	2010-10-28T20:48:51-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




